COMPTROLLER GENERAL OF THE UNITED STATES

| ,_{,5316

\ Deconbar 28, 1973

Anderson, Russall & Xi11, P.C, iy
Rockaefeller Canrer ' ' : ’
600 Fifth Avanun e
New York, New Yoik 11)020 B

Attention) Jsrold Oshiusky, Eaq.
Gentlewans

: He refar to your latter dated Saptember 19, 1973, and prior

| corrospoudenca, on hehalf of the Keeme Corporatica (Reana), protesting
szcinet tha srard of a contrast to Advanced Industries, Ine, (Advanced),
undar fuvitation for bids (XFB) DSA700-73-B~2274, issus.l by the Dsfenss
Coanstruction Supply Conter, Colunbus, Chio,

' The invitation, fssuad on March 7, 197), solixited tidas op two

ftems comprising a quanyity of tank end punp unite in accordance with

tha spacification listed, Item 0001 veprcaented a firmt-year-progran

requireacnt f£or a total of 237 units, Item 0002 represented tha
4 wultiyear-progran requivesents for fiscal years 1973, 1974 and 1975 that
wvould result in a total quamtity of 712 unita. At hid openinrg on April 6,
1973, Advanced subnitted the low Lid for ftem 0001} however, its hid for
it 0002 wvao found to be nonrasspousive, the correctncass of whmh {z mot
now quastioned by any party.

\
After careful consideration of tha racord and your lepal. arguments
in oppoaltion to the mward, wa must deny Keena's protest for the rcasons
stated belouw,

: The soliritation pointed out that the Covernmsnt resarved tha righy
tv walve inforsalities and minor {rregalericics in offors rese¢ivod
(standard form J33A, paragraph 10, "AWARD OF CONTRACT'). "This vas in

eccordance srith paragraph 2-405 of thes Armed Services Procuroment
R gulation (ASPR) matitled "Himor Intomwuc.\n or Irzepularitiea in
/ ide' which states:

"A minor informaiity or irregularity !¢ one which is nurely a
matter of form or 19 some icmaterial varifacion from tha axact

requirmments 0f the invitation for bide, having no effect oy
waraly a trivial or negitpible effest on price, quality,
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quantity, or delivary of the suppliss oxr picforsance ef

the adrvices baing procured, snd the corresiion or waiver

of which would not affxct tha velativa standing of, or he
otherwisy prajudicial to, bidders, The concrwting officer
shall aithsr give to tha bidder sa opportunity to cura suy
deficiency vesulting from a minor inforaality ox Srregularity LT
in a bid, or, waive any such daficievcy wharae Lt s to the : Loy
sdvantuge of ths Covernmant., Exampley of mimor informalities DN
or irrepulavitica include: . PRGN

" ® . f » |

(1) failure to furnish required information ‘ ..
enuceraing the numbeay of the bidder's o
smployeas or fallure to make & reprussmtatim -
ooneamin; his eize atatus) 'y

L L » . *

{v) failure to fummish sn affidavit cocoeruning
affilistes, if required pursummt B
. 2=201(a)B(11) wad (b)(xvii); and o
(vi) failure to executa tha cortificatioms with
. , respact to Equal Opportunity ead Affixmative
s Au;itzn)l'.t:ogru. a8 cat forth dn 12-806(b) (1) (B)
‘s 4D 2),

The principal isaues radsed fn Kcene's proteat challenge the idminisirativ

dntumlnutionl made undmr the authority of thus provision.

Keene's priaary araumt: 1s that an award to Advanced would not
result in an enforceable contract under common lme and accapted procure=
wait principlis, Spacificilly,you state that Advanced (fucorporated in
Hisaouri), contrary to its veprcesutations on page 2 of staadard form 33
(8Y 33), vas not a corporation when it submitted 1its bid, since ite
charter had beenn forfeitad, and, therefors, Advanced's bid wes a nullity
under Messouri Lws. COnnqwntly. you urge that this defuct could not
ba corracted after bid cpening Lecause the conforoance of a bid with
advertised requircamts must ba evaluatsd sclaly at the time of bid |
cpmaing. Therafors, you argue that the misstatamsut of Advanced's .
gorporate status vendersd Lta bid nonrespinsive,. Further, you naintain
that Advenced ommuot be considarad a "coxporation by estoppel' bacsuse,
inter alia, tha Covarnaaut had knovledge of ths forfaiture of its '

ecorporato chartar pvior to any award and has not acted to its detrimmt
in reliance upon Advanced's reprezetuitation that Lt vas a norporation,
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The Yecord revoals that the Kectutary of Stats of the Stata of
Missouri declaved that the chavter of Advaancad was forfaited sa of
Jawuary 1, 1972, for railure to file {he Annual Regiatration Ruport sad
Aati~Truat Affidovit for the yeaxr 19/1, Advanced mainteins that 4t was
unavare of the forreiture since the notlice was ssut to its foraer attor-
sy viw fallad to '{uform the corpoxstion. 1t states that duriog She
forfeiture perivd, tha voxporation operated openly and filed timely
Yadural and M{ssgurli tax vaturns, Advarced obtained a vescisaion of ite
corporaty charter foifeiturs on June 19, 1973, Sulsequantly, the stock-
holdera and divectoxs of Advanced retifiad on June 23, 1973, gll acie by .
the uirectors sud officera done in the oorporate nane during tha period
of the forleitures.

Respecting Advanced's 1deatity as a hidder, we rucognisa that under
the firm bid rule applicabla to forual advertising procedures a bidder
sust ba denicd any opportunity o dateraine unilaterally its right to
svard, Wy do not believe that Advanced could rely ¢ {its charter
forfaituro to proclude an awird to it as the lowest ! Lidar under tba
solicitation, As far as we cm dotevmine from the racord, Advanced in
not (isabled from poarforming a Yaderal contract, In fact, it is
curratly coemploting contract DSA 700-71-C~9%36 covering similar uaits,
Yor Advonced to deny its existente as an entify, whathor corpa, ate or
otherwive, which could be hold liwble for its contract obligstions
would ba At odds with its acticns both befora and aftar bdd npeaing.
Bvon 4f Advacced {oproparly identifiad itself in its bid as & corpora-
tion, 1t is revopnized that a contract exacuted by a parson oxr corpors-
tion under an assuaed nane is navevchelesn valid 4f unaffectad by
fraud, Resnick v, Abnar B. Cohen Advartising, Ine., 104 A, 2d 254

.{1954), We sea no indication of fraud tiere, Adnittedly a bid is an

offor zother than a contract, lowavar, ve belicve that the rula has
application 4n thin kind of situation; vnd an mvard in the naxe of a
nonexistant corpovation hos Loan held valid. Saes D=135919, February 4,
1963, copy enclosed., Tharefors, we bsliesre that avard may properly bo
made to Advaacad,

FKaeas tlso allipesw that Advanced's H4id was nonvesponoiva dua to ita
ronconpiinnen with the Equel Opportunity requiremsnts of the solicite~
tion and becansa of its failure to provide conplote Lreight cost dala,
The record xevaals tiat the determination was mads that Advancad was
causiderad aligible for nward despite ite failure o conplets ropressuta~
tion Ho« G on pago 2 of 8Y 33, Subpavagraph (vi) of ASFR 2-403, supra,
apacifically atates that this is a ximnr informality or Lrregularity
which nay bs cured or wvaived., B~174307, April 10, 1972; ¥»-174932,
March 3, 1872, We alsiy helfieve that tue failure to insert a frefght
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clasaification {1 clausn B~6 on page 4 of tha solfcitation wae & mtnor
irregularity since such classificatinns are readily available ia
stendayd puhlicptfons utilised by the railroad sud trucking industries,

Advanced'y telegraphis reduction of its bid ic quantivwed snd you
maintain that if: 48 not a responsinle bdiddar because it quoted a price
at which it night intcur a loss, Wa have found oo i{mpropriety with the 4
numetr or nathod of tha telegraphic modification of ths bid, In additiom,
tiera is 1o evidemce Lhat Advanced wauld incur a lous) neverthelssn, ve .
have held that an snticipated loas in tha porformance of a contract does
wt justify rejectior of an otherwise acceptable bid, 8Sece 49 Comp, Cen,
311 (1969),

Finally, the arguaent {s wade that the solicitation's evaluation
critaria wera totally unucceptable and prejudicial to Xeeuna because they
wety umaecosarily vasus and ashiguous, Although wa belisve this allepga-
tion 1is not pubstantiated by tha record, wa will not consider it since
ouyr bid protaet proceduras state that protests bamed upon alleged
dnpropirieties in may type cf nolicitation wvhich are apparsat prior to
bid opaning shall be filed prior to bid vpenings, See 52 Comp. Can. 20
(1972)+ Buch sllegationy wars clearly apparmt prior to bid opening and
are therefore untinely,

Bincarely youre,

RF.KELLER

‘Poputy™ Comptroller General
of the United Statoe
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